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I. INTERNATIONAL CIVIL AVIATION ORGANIZATION
(ICAO) *
REPORT OF THE SUB-COMMITTEE ON THE
HIRE, CHARTER AND INTERCHANGE OF AIRCRAFT

T

HE COUNCIL of ICAO decided, on 22 March 1955, that the Chairman
of the Legal Committee should be asked to establish a sub-committee to

make a preliminary examination of the problems posed by Recommendation
No. 12 of the Strasbourg Conference on Co-ordination of Air Transport in
Europe (April-May 1954).1 That recommendation was to the effect that the
Council of ICAO should consider the need for an international convention
on the charter and hire of aircraft and the problems associated with its
preparation.
The Sub-committee met at The Hague between 31 August and 2 September 1955.2 During its study of the problems that might arise in connection with the hire and charter of aircraft, the Sub-committee considered
that a special one arose under the Warsaw Convention. Therefore, it pre* At the time of compiling this material, the 10th Assembly of ICAO was
still in session at Caracas, Venezuela.
Items of interest will accordingly be reported in the next issue of the Journal.
1 This paper contains material formerly set out in LC/SC/CHA Working
Draft No. 36.
2 In attendance at the session were Mr. R. Golstein (Belgium), Mr. T.
Cavalcanti (Brazil), Mr. T. F. Reis (Brazil), Mr. S. L. Portella de Aguiar
(Brazil), Mr. Diaeddine Saleh (Egypt), Mr. X. de la Renaudi~re (France), Mr.
A. Ambrosini (Italy), Mr. C. G6mez Jara (Spain), Major K. M. Beaumont
(United Kingdom), Chairman and Mr. A. W. G. Kean (United Kingdom), Rapporteur. Mr. S. Iuul (Denmark) was unable to attend.
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pared a special report on that problem. The Hague Conference, having
considered this report, felt that the matter was of too great complexity to
permit the insertion of provisions relating thereto in the Protocol to amend
the Warsaw Convention. But it did consider that the matter was of considerable practical importance in view of the extent of charter and hire arrangements and required further study. Therefore, the Conference recommended
that this subject should be further studied by the Organization.
The conclusion reached in the main report of the Sub-committee was that
in certain respects there is a practical need for provisions to facilitate the
charter, hire and interchange of aircraft and to clarify the legal position.
The Council, having considered the two reports of The Hague Subcommittee, Recommendation No. 12 of the Strasbourg Conference, the
recommendation of The Hague Conference and the close relationship between the problem of charter and hire of aircraft and that of interchange
of aircraft, decided, on 18 November 1955, that the subject of charter, hire
and interchange of aircraft be included as one of the items on the current
work program of the Legal Committee. It requested the Committee to take
appropriate action to study the subject and to transmit to the Council any
draft convention relating to this matter that the Committee considered
ready for presentation to the States together with a report thereon, or any
recommendations for action by Council that the Committee considered
appropriate.
Meanwhile, the First Session of the European Civil Aviation Conference
(November-December 1955) recommended that the Council of ICAO should
arrange to include in the study of the hire and charter of aircraft particular
reference to the legal problems that arise when the functions of the State
of registry of an aircraft interchanged without crew are transferred to
another State. On 13 March 1956, the Council requested the Chairman of
the Legal Committee to ask the Sub-committee on Hire and Charter of
Aircraft to include the aforementioned problems in its study.
The Sub-committee held eleven meetings at Caracas, Venezuela, between
19 June and 3 July 1956, with the following members and advisers in attendance at one or more meetings: Major K. M. Beaumont (United Kingdom),
Chairman, Mr. A. W. G. Kean (United Kingdom), Rapporteur, Mr. R. Golstein (Belgium), Mr. P. A. T. De Smet (Belgium), Mr. M. Abou-Afia
(Egypt), Mr. G. Rinck (Federal Republic of Germany), Mr. A. Garnault
(France), Mr. A. Ambrosini (Italy), Mr. M. Zotta (Italy), Mr. J. H.
Wanner (United States of America) and Miss H. A. Colclaser (United
States of America). Present as observers were: Mr. R. Carmona (Venezuela) and Mr. J. C. Cooper (IATA). Others attending one or more meetings
in an unofficial capacity were: Mr. A. P. Moura (Brazil), Mr. J. P. Houle
(Canada), Mr. A. Kotaite (Lebanon), Mr. A. Francoz Rigalt (Mexico), Mr.
S. W. L. De Villiers (Union of South Africa) and Mr. V. J. Delascio (Venezuela). Members unable to attend were: Mr. T. Cavalcanti (Brazil), Mr. S.
Iuul (Denmark) and Mr. C. G6mez Jara (Spain).
The Sub-committee had before it at Caracas documentation setting forth
the work on the hire and charter of aircraft done in the CITEJA and the
work done on the hire, charter and interchange of aircraft at the conference
on the Co-ordination of Air Transport in Europe (Strasbourg, April-May
1954) as well as at the European Civil Aviation Conference (Strasbourg,
November-December 1955). Also before the Sub-committee was documentation containing information received from certain States, members of the
ECAC, concerning problems raised by certain provisions of the Chicago
Convention and its Annexes in connection with the interchange of aircraft
and comments concerning the same question from the Air Navigation
Bureau of ICAO. However, the full information requested by the Subcommittee at The Hague was not yet available.
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Problems arising under the Warsaw Convention on the unification of
Certain Rules Relating to International Carriage by Air in the case of a
charterwith crew.
The Sub-committee acted on the assumption that The Hague Protocol
will come into force, and references in this report to the Warsaw Convention
are to that Convention as amended by The Hague Protocol.
The Sub-committee considers that no problem arises under the Warsaw
Convention when an aircraft is chartered or hired without a crew, but that
difficult problems may arise when an aircraft, or any part of the space in
an aircraft, is chartered or hired with a crew. These problems require to
be solved in order to facilitate the chartering and hiring of aircraft.
The problems mentioned in the preceding paragraph may arise because
the Warsaw Convention, in its original form and as amended by The Hague
Protocol, leaves uncertain:
(a) the respective liabilities of the owner s and the charterer or hirer
under the Convention, in respect to passengers, baggage and cargo;
(b) whether the provisions of the Convention which refer to "the
carrier," the owner or the charterer or hirer is the person meant.
The Sub-committee considers that it is advantageous to provide a solution
for (b), as well as for (a), because the answer to (b) will affect the quantum
or existence of liability under the Convention. To take only one example,
if under Article 26, the plaintiff is required to complain to "the carrier"
within a certain time, it is necessary to him to know to which of the parties
the complaint must be made, if he is not to be deprived of his right to
damages.
The Sub-committee in seeking solutions for the above-mentioned problems, took into account the fact that in some Contracting States(a) the owner of the aircraft can be sued for the death of or injury to
a passenger, and loss of or damage to baggage or cargo notwithstanding that the owner is not a party to the contract of carriage;
(b) a party who agrees to carry is not permitted to contract out of his
liability for negligence;
(c) the passenger is not necessarily a party to any contract of carriage.
The Sub-committee accordingly agreed that(i) the liability of the charterer or hirer, and of the owner, ought to
be governed by the Convention;
(ii) the owner on the one hand and the charterer or hirer on the other
ought to be jointly and severally liable under the Convention. It
was agreed, however, that the one party, his servants or agents,
should not be affected by the conduct of the other party, his servants or agents, for the purposes of Articles 25 and 25A. The
Sub-committee took the view that joint and several liability would
not necessarily result in an additional expense by way of double
insurance, and that the parties liable should be able to make satisfactory contractual arrangements to regulate their liabilities
inter se.
The Sub-committee considered four different solutions to the problems
arising under the Warsaw Convention in the case of the hire and charter
of aircraft. These are appended to this report as Solutions A, B, C and D
respectively. Solution A is that propounded by the Sub-committee at The
Hague. Solutions A and B do not involve the definition of "the carrier,"
whereas Solutions C and D attempt a definition. All of the solutions provide
for joint and several liability of the owner and the charterer or hirer.
8 Owner includes any other person entitled to charter out or hire out an aircraft with crew.
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The principle underlying each solution is set forth below.
Solution A provides only for joint and several liability and does not
attempt to resolve the numerous points which, under various Articles of the
Convention (see, for example, Articles 3(2), 4(2), 9 and 26, depend for
their solution on who is the carrier, the owner or the charterer or hirer.
Solution B also provides for joint and several liability but, in addition,
deals with the other questions which arise as to whether "the carrier" means
the owner or the charterer or hirer throughout the Convention. It seeks to
provide a specific answer to this question in relation to each Article in which
the question may arise.
Solution C, in addition to providing for joint and several liability, starts
from the premise that the person who performs the carriage is "the carrier"
for the purposes of the Convention, but recognizes that this premise requires
to be modified in respect to certain Articles. This approach proceeds from
the fact that in some States an action under the Warsaw Convention usually
takes the form of an action in tort against the owner of the aircraft, whether
or not the charterer or hirer can also be sued in contract.
Solution D, in addition to providing for joint and several liability, starts
from the premise that the person entering into the contract under which the
particular passenger, baggage or cargo is carried is "the carrier" for the
purposes of the Convention. This solution proceeds from the fact that in
some States an action under the Convention is regarded as primarily based
on a contract of carriage.
Problems arising under the Rome Convention on Damage Caused by
Foreign Aircraft to Third Parties on the Surface, in the case of the hire,
charter and interchange of aircraft.
The problem which arises under the Rome Convention in the case of the
hire, charter and interchange of aircraft, has been illustrated by the following example given by Dean Chauveau:
"SABENA is operating a flight from Brussels to Paris with an
aircraft belonging to Air France. While flying over a French city,
the aircraft crashes into the Gas Works, which explodes and lays
waste a whole district. Even after the Rome Convention has come
into force, SABENA will not be able to avail itself of its provisions, since the Convention (Article 23) applies to damage arising
on the territory of one contracting State and caused by an aircraft
registered in the territory of another contracting State."
If it is considered desirable to find an international solution for this question, a Protocol to the Rome Convention could provide that where the
aircraft causing the damage is registered in the State in which the damage
is caused, it shall, if operated by a national of another contracting State,
be deemed for the purposes of the Rome Convention to be registered in a
foreign State. However, it is open to any State to amend its domestic law
so as to confer upon foreign operators of aircraft registered in that State
the benefits of the Rome Convention.
Problems arising under the Chicago Convention in the case of the hire,
charter and interchange of aircraft.
The Sub-committee took cognizance of the following definition of interchange accepted by the European Civil Aviation Conference:
"The word 'interchangeability' should be taken to refer to the
ability of an airline operating internationally under a governmental
agreement or authorization, to use other aircraft belonging to a
foreign airline and registered in a foreign State, with or without
the aircraft's crew."
In the light of information at present available it appears that, in cases
limited to aircraft registered in contracting States under the Chicago Con-
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vention, no practical difficulties may exist under the Convention in connection
with interchange of aircraft. It is agreed that interchange with crew raises
no problem as regards the application of the Chicago Convention. It remains
to be considered whether it is otherwise in the case of interchange without
crew.
Article 12 of the Convention requires, among other things, compliance
with the rules of the places overflown. The flying personnel, whatever its
nationality, receives the necessary instructions and information in order
that it may be able to comply with these rules.
A transfer of registry or an amendment of the Convention to provide
for dual registration is not indispensable for the regulation of the problems
arising under Articles 32, 31 and 30(b) :
-as regards Article 32 the issue or validation of the licenses of operating
crew by the State of registry of the aircraft permits in all cases compliance with the provisions of that Article. In addition, it is possible
to conceive that a State may authorize another State to validate the
licenses in its name without contravening the Article;
-as regards Article 31 (certificates of airworthiness), the solution for
the problem is the same;
-as regards Article 30(b) which requires that the personnel using radio
transmitting apparatus be provided with licenses issued by the State
of registry, an examination should be made, at the same time, of
Article 24 of the Radio Regulations annexed to the International Telecommunications Convention of Atlantic City, 1947, which provide that
"the service of every ... aircraft ... radiotelephone station must be
performed by an operator holding a certificate issued or recognized by
the government to which the station is subject." This possibility of
"recognition" permits the solution of the problem that Article 30(b)
of the Chicago Convention seems to raise. In fact, the Atantic City
Convention is later in time than the Chicago Convention and the two
Conventions are in force among the same States.
The Chicago Convention provides in Article 17 and 20 that registration
confers nationality and that aircraft should bear the marks of such nationality. However, in the case of aircraft registered in Contracting States, Articles 5 and 6 of the Convention do not link the grant of permissions and
authorizations for air services to the nationality of aircraft used by the
carriers.
Article 24 of the Convention concerning customs duty raises no problem
in regard to international carriage. The special problems which might arise
in the case of routes within a State may be solved by agreements among the
States concerned and by domestic provisions.
Article 26 of the Convention on the investigation of accidents provides
that the State of Registry has the possibility of appointing observers. This
provision does not prevent that State from appointing among the observers
representatives of the State of nationality of the crew.
Any problems that might be raised by the application of Article 27 of
the Convention concerning exemption from seizure on patent claims can be
solved by prior agreement among the States concerned.
Nothwithstanding the foregoing, experience or further information may
show that it may be necessary to amend the Chicago Convention to provide
for the temporary transfer of the registry of the interchanged aircraft, so
that it will coincide with the nationality of the airline to which the aircraft
is interchanged. A proposal (appearing in Appendx "X") which might provide machinery for that purpose was presented to the Sub-committee which
did not consider it necessary to study the proposal at this stage.
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Problems relating to the status of interchanged aircraft may also arise.
The Sub-committee recognizes that, in setting forth the above considerations, based on a definition which relates to interchange between airlines,
it has not covered matters which relate to charter or hire where an airline is
not involved or where an aircraft does not belong to an airline. Therefore,
subsequent study of this subject by the Sub-committee will need to expand
the field of application of the above considerations.
General
Certain of the opinions expressed in this report were not accepted by
all the members present.
SOLUTION A
ADDITION TO WARSAW CONVENTION As AMENDED
Subject to the provisions of Article 30, when the air carriage is performed by a person other than the one in whose name the agreement to
carry was concluded, each of such persons shall be jointly and severally
liable as a carrier in accordance with the provisions of this Convention.
Nevertheless, if only one of such persons is liable under Article 25, the
excess above the limits comprised in Article 22 shall be recoverable only
from that person.
SOLUTION B
CHAPTER IV-PROVISIONS RELATING TO AIR CARRIAGE PERFORMED
BY A THIRD PERSON
Article 31A
If the carriage is performed by a person other than the one in whose
name the agreement to carry was concluded with or on behalf of a passenger
or consignor,
(a) the consent to embarkation given under Article 3, para. (2), by the
person performing the carriage, his taking charge of baggage under
Article 4, para. (2), his accepting cargo under Article 9, or the
checking by him of statements under Article 11, para. (2), shall
have the same effect as the consent, taking charge, accepting or
checking respectively of the person in whose name the agreement
was concluded;
(b) the consignor may exercise his right of disposition under Article
12, para. (1), by a declaration to the person performing the carriage or to the person in whose name the agreement was concluded,
the liability under Article 12, para. (3), falling on the person to
whom a declaration was made; the consignee may address his request under Article 13, para. (1), to either person;
(c) the person performing the carriage and the person in whose name
the agreement was concluded shall be jointly and severally liable for
any damage within the provisions of Articles 17 and 30; the aggregate of the amounts recoverable from such persons shall not exceed
the limits of liability under Article 22; if, however, one of such
persons is liable under Article 25, the excess above the limits comprised in Article 22 shall be recoverable from that person alone;
(d) the defense under Article 20 may be invoked by either person provided that both the person in whose name the agreement was concluded and the person who performed the carriage establish the
proof required by Article 20; the defense under Article 21 and the
limitation under Article 22, para. (4), however, are avialable to
both persons regardless as to which of them proves the contributory
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negligence under Article 21 or makes the offer under Article 22,
para. (4) ;
(e) any complaint under Article 26, para. (2) may be made to the person in whose name the agreement was concluded or to the person
who performed the carriage;
(f) a joint action for damages against the person in whose name the
agreement was concluded and the person who performed the carriage may be brought before any court having jurisdiction, under
Article 28, para. (1), over either of them.
SOLUTION C
ADDITIONS TO WARSAW CONVENTION AS AMENDED

Article I
In this Convention "the carrier" means the person performing the carriage by air, and "carriage by air" includes
(a) the embarkation and disembarkation of a passenger in an aircraft
and the carriage of a passenger in an aircraft on the ground,
whether or not the aircraft is in motion;
(b) the taking charge of cargo and registered baggage:
(i) on an aerodrome, by a person intending to carry or who
has carried, the cargo or baggage in an aircraft;
(ii) in any place whatsoever, by a person who has carried the
cargo or baggage in an aircraft which has landed outside
an aerodrome.
Paragraph (2) of Article 18 shall be deleted.
Article II
Any notice which, under the Convention, may be or is required to be
given to the carrier may be given instead to the person who concludes the
contract of carriage, and if that person is a different person from the carrier
he shall be liable to the person giving the notice for the consequences of any
failure on his part to transmit the notice promptly to the carrier.
The person who concludes the contract of carriage may exercise the
rights and assume the obligations of the carrier contemplated by Article 5,
6 and 7, and if he does so he shall be deemed to have done so on behalf of
the carrier.
Subject to the provisions of Article 30, when a contract of carriage is
concluded by a person other than the person who is considered to be the
carrier pursuant to this Convention, each of such persons shall be jointly
and severally liable as a carrier in accordance with the provisions of this
Convention. The aggregate of the amounts recoverable from such persons
shall not exceed the limits in Article 22. Nevertheless, if only one of such
persons is liable under Article 25, the excess above the limits comprised in
Article 22 shall be recoverable only from that person.
SOLUTION D

ADDITION TO WARSAW CONVENTION As AMENDED
After Article 30 of the Convention, the following article shall be inserted:
Article 80A
1. "In this Convention the carrier is the party to the contract of
carriage (a) of a passenger as stated in Article 3, or (b) of the
registered baggage of a passenger as stated in Article 4, or (c) of
the cargo of a consignor as stated in Article 11(1).
2. "Subject to the provisions of Article 30, when the air carriage
is performed by a person other than the carrier as above defined,
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through an arrangement with such carrier, the carrier and such
other person shall each be liable jointly and severally as a carrier
under the provisions of Chapter III of the Convention, provided,
that the aggregate of the amounts recoverable from the carrier and
such other person shall not exceed the limits recoverable from the
carrier under Article 22, except that, if either the carrier or such
other person is liable under Article 25, the excess above the limits
under Article 22 shall be recoverable only from the person so liable."
APPENDIX "X"
ADDITION TO THE CHICAGO CONVENTION

Notwithstanding the provisions of Article 18, if an aircraft registered
apart from this Article in a contracting State (hereinafter called "the. first
State") is let or sub-let by demise to a person entitled to register an aircraft
in another contracting State (hereinafter called "the second State") each
of such states may, at its discretion, enter the aircraft for the duration of
the demise upon a register of demised aircraft maintained by it. An entry
shall not be valid for the purposes of this Article unless it appears in the
registers of both such States, and unless the particulars entered in compliance with paragraph (2) in the one register are the same as those so entered in the other.
Entries in the registers of demised aircraft shall be marked "charter"
or "interchange" and shall indicate by date and time the duration of the
demise, and the name and nationality of the person to whom the aircraft is
demised. Entries marked "charter" shall have effect for the period so indicated. Entries marked "interchange" shall only have effect within the said
period and in relation to the periods of time, or to the particular flights,
specified in an interchange notice sent, by or on behalf of the person named
in the register as the person to whom the aircraft has been demised, to the
respective competent authorities of the first State and the second State or
to any person or body nominated by those States for the purpose.
When entries in the registers of demised aircraft are in effect in relation to an aircraft, the aircraft shall, for the purposes of this Convention
(except Article 20), be deemed to be registered in the second State and not
in the first State: provided that(i) if the entry is marked "interchange," the responsibility for the
airworthiness of the aircraft and for the licensing of any radio
equipment in the aircraft shall remain that of the first State;
(ii) both States shall accord the benefits of Article 24 (Customs
Duty) and Article 27 (Exemption from seizure on patent
claims), as if the aircraft were registered in another contracting State;
(iii) the aircraft shall be deemed to be registered in both States for
the purposes of Article 26 (Investigation of accidents) ;
(iv) nothing in this Article shall affect the nationality of the aircraft for the purposes of title, mortgages and other rights in
aircraft.
Articles 19 and 21 of this Convention shall apply to registration made
under this Article.
Registration made under this Article may at any time be cancelled by
the State maintaining the register.
Consequential amendment to Article 12
Delete "carrying its nationality mark" and substitute "of that State."
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MULTILATERAL AGREEMENT ON COMMERCIAL RIGHTS OF
NON-SCHEDULED AIR SERVICES IN EUROPE'
THE UNDERSIGNED GOVERNMENTS,
CONSIDERING that it is the policy of each of the States parties to the
Agreement that aircraft engaged in non-scheduled commercial flights within
Europe which do not harm their scheduled services may be freely admitted
to their territories for the purpose of taking on or discharging traffic.
CONSIDERING that the treatment provided by the provisions of the
first paragraph of Article 5 of the Convention on International Civil Aviation drawn up at Chicago on 7 December 1944 (hereinafter called "the Convention") -which applies only to the international movements of private and
commercial aircraft engaged in non-scheduled operations on flights into or
in transit non-stop across the territories of the States parties to that Contion and to stops therein for non-traffic purposes-is satisfactory, and
DESIRING to arrive at further agreement as to the right of their respective commercial aircraft to take on and discharge passengers, cargo or
mail on international flights for remuneration or hire on other than international scheduled services, as provided in the second paragraph of Article
5 of the Convention,
HAVE CONCLUDED this Agreement to that end.
Article I

This Agreement applies to any civil aircraft
(a) registered in a State member of the European Civil Aviation Conference, and
(b) operated by a national of one of the Contracting States duly authorized by the competent national authority of that State,
when engaged in international flights for remuneration or hire, on other
than scheduled international air services, in the territories covered by this
Agreement as provided in Article XI.
Article II

1. The Contracting States agree to admit the aircraft referred to in
Article I of this Agreement freely to their respective territories for the
purpose of taking on or discharging traffic without the imposition of the
"regulations, conditions or limitations" provided for in the second paragraph
of Article 5 of the Convention, where such aircraft are engaged in:
(a) flights for the purpose of meeting humanitarian or emergency
needs;
(b) taxi-class passenger flights of occasional character on request, provided that the aircraft does not have a seating capacity of more
than six passengers and provided that the destination is chosen by
the hirer or hirers and no part of the capacity of the aircraft is
resold to the public;
(c) flights on which the entire space is hired by a single person (individual, firm, corporation or institution) for the carriage of his
or its staff or merchandise, provided that no part of such space is
resold;
(d) single flights, no operator or group of operators being entitled
under this sub-paragraph to more than one flight per month between the same two traffic centers for all aircraft available to him.
I ICAO Doc. 7695. Opened for signature on April 30, 1956 at Paris.
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2. The same treatment shall be accorded to aircraft engaged in either
of the following activities:
(a) the transport of freight exclusively;
(b) the transport of passengers between regions which have no reasonably direct connection by scheduled air services;
provided that any Contracting State may require the abandonment of the
activities specified in this paragraph if it deems that these are harmful to
the interests of its scheduled air services operating in the territories to
which this Agreement applies; any Contracting State may require full information as to the nature and extent of any such activities that have been
or are being conducted; and
further provided that, in respect of the activity referred to in sub-paragraph
(b) of this paragraph, any Contracting State may determine freely the
extent of the regions (including the airport or airports comprised), may
modify such determination at any time, and may determine whether such
regions have reasonably direct connections by scheduled air services.
Article III
The Contracting States further agree that in cases, other than those
covered by Article II, where they require compliance with regulations, conditions or limitations for the non-scheduled flights referred to in the second
paragraph of Article 5 of the Convention, the terms of such regulations,
conditions or limitations will be laid down by each Contracting State in
published regulations, which shall indicate:
(a) the time by which the required information (with a request for
prior permission if one is required) must be submitted; this shall
not be more than two full business days in the case of a single
flight or of a series of not more than four flights; longer periods
may be specified for more extensive series of flights;
(b) the aviation authority of the Contracting State to which such information (with the request if one is required) may be made direct,
without passing through diplomatic channels;
(c) the information to be furnished, which, in the case of permission
for a single flight or of a series of not more than four flights, shall
not exceed:
1. name of operating company;
2. type of aircraft and registration marks;
3. date and estimated time of arrival at and departure from the territory
of the Contracting State;
4. the itinerary of the aircraft;
5. the purpose of the flight, the number of passengers and the nature
and amount of freight to be taken on or put down.
Article IV
1. If any dispute arises between Contracting States relating to the
interpretation or application of the present Agreement, they shall in the
first place endeavor to settle it by negotiation between themselves.
2. (a) If they fail to reach a settlement they may agree to refer the
dispute for decision to an arbitral tribunal or arbitrator.
(b) If they do not agree on a settlement by arbitration within one
month after one State has informed the other State of its intention to appeal to such an arbitral authority, or if they cannot
within an additional three months after having agreed to refer
the dispute to arbitration reach agreement as to the composition
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of the arbitral tribunal or the person of the arbitrator, any Contracting State concerned may refer the dispute to the Council of
the International Civil Aviation Organization for decision: No
member of the Council shall vote in the consideration by the
Council of any dispute to which it is a party. If said Council
declares itself unwilling to entertain the dispute, any Contracting
State concerned may refer it to the International Court of Justice.
3. The Contracting States undertake to comply with any decision given
under paragraph (2) of this Article.
4. If and so long as any Contracting State fails to comply with a decision given under paragraph (2) of this Article, the other Contracting States
may limit, withhold or revoke any rights granted to it by vitrue of the
present Agreement.
Article V
1. This Agreement shall be open to signature by States members of
the European Civil Aviation Conference.
2. It shall be subject to ratification by the signatory States.
3. The instruments of ratification shall be deposited with the International Civil Aviation Organization.
Article VI
1. As soon as two of the signatory States have deposited their instruments of ratification of this Agreement, it shall enter into force between
them three months after the date of the deposit of the second instrument
of ratification. It shall enter into force, for each State which deposits its
instrument of ratification after that date, three months after the deposit of
such instrument of ratification.
2. As soon as this Agreement enters into force it shall be registered with
the United Nations by the Secretary General of the International Civil Aviation Organization.
Article VII
1. This Agreement shall remain open for signature for six months after
it has entered into force. Thereafter, it shall be open for adherence by any
non-signatory State member of the European Civil Aviation Conference.
2. The adherence of any State shall be effected by the deposit of an instrument of adherence with the International Civil Aviation Organization
and shall take effect three months after the date of the deposit.
Article VIII
1. Any Contracting State may denounce this Agreement, by notification
of denunciation to the President of the European Civil Aviation Conference
and to the International Civil Aviation Organization.
2. Denunciation shall take effect six months after the date of receipt
by the International Civil Aviation Organization of the notification of the
denunciation.
Article IX
1. The Secretary General of the International Civil Aviation Organization shall give notice to the President and all State members of the European Civil Aviation Conference:
(a) of the deposit of any instrument of ratification or adherence and
the date thereof, within thirty days from the date of deposit, and
(b) of the receipt of any denunciation and the date thereof, within
thirty days from the date of the receipt.
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2. The Secretary General of the International Civil Aviation Organization shall also notify the President and the States members of the European
Civil Aviation Conference of the date on which the Agreement will enter
into force in accordance with paragraph (1) of Article VI.
Article X
1. Not less than twenty-five percent (25%) of the Contracting States
shall be entitled, by request addressed to the International Civil Aviation
Organization given not earlier than twelve (12) months after the entry into
force of this Agreement, to call for a meeting of Contracting States in order
to consider any amendments which it may be proposed to make to the Agreement. Such meeting shall be convened by the International Civil Aviation
Organization, in consultation with the President of the European Civil
Aviation Conference, on not less than three months' notice to the Contract.
ing States.
2. Any proposed amendment to the Agreement must be approved at the
meeting aforesaid by a majority of all the Contracting States, two-thirds
of the Contracting States being necessary to constitute a quorum.
3. The amendment shall enter into force in respect of States which have
ratified such amendment when it has been ratified by the number of Contracting States specified by the meeting aforesaid, and at the time specified
by said meeting.
Article XI
This Agreement shall apply to all the metropolitan territories of the
Contracting States, with the exception of outlying islands in the Atlantic
Ocean and islands with semi-independent status in respect of which any
Contracting State, at the time of the deposit of its instrument of ratification
or adherence, may declare that its acceptance of this Agreement does not
apply.
IN WITNESS WHEREOF, the undersigned, being duly authorized
thereto, have affixed their signatures on behalf of their respective Governments.
DONE at Paris, on the thirtieth day of the month of April of the year
one thousand nine hundred and fifty-six, in duplicate in three texts, in the
English, French and Spanish languages, each of which shall be of equal
authenticity. This Agreement shall be deposited with the International
Civil Aviation Organization which shall send certified copies thereof to all
its Member States.
Austria, Belgium, Denmark, France, Federal Republic of Germany,
Greece, Iceland, Ireland, Italy, Luxembourg, Netherlands, Norway, Portugal,
Spain, Sweden, Switzerland, Turkey, United Kingdom.
II.

INTERNATIONAL AIR TRANSPORT ASSOCIATION
(IATA)
HELICOPTER MEETING
MAY 1956: SAN REMO, ITALY

A clearer outline of what helicopter operators want and what manufacturers can provide in order to give the world what is known as helicopter
bus service at the earliest feasible moment has emerged from an international meeting of airlines, manufacturers, governments and other interested
agencies at San Remo, Italy.
Passenger acceptance of the helicopter is an established fact and provides an incentive for manufacturers, administrations and operators to
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intensify their efforts to produce, certify and operate safe, economic helicopters to meet the needs of the public.
Operators indicated requirements for two types of multi-engined transport helicopters-a 25 passenger machine and one other for about 40 to 50
passengers.
The smaller aircraft should have a cruising speed of 100-125 miles per
hour for metropolitan operations (in and around cities) and 150 miles per
hour for inter-city routes. The range of such an aircraft should be at least
100 miles, with normal fuel reserves; and direct operating cost should not
exceed 10 cents per available seat mile.
Operators asked for a 40-50 passenger helicopter largely for inter-city
operations, with a cruising speed of 150 miles per hour; a range of 200
miles, including normal fuel reserves; and a direct operating cost per available seat mile of not more than 6-7 cents.
The operators emphasized that the performance and handling characteristics of these aircraft must be such as to permit safe economic operation
into and out of take-off and landing areas 200 ft. by 400 ft. in size, located
in city centers.
On the subject of city center operations, manufacturers must make every
possible effort to minimize noise-a fact of which the manufacturers claimed
full cognizance.
The manufacturers at San Remo were optimistic about their abilities
to produce helicopters that would meet all of the operators' requirements;
25-passenger machines of the type specified would be available in three to
five years. Larger aircraft of the 40-50 passenger category are in current
development and could be made available about five years after a decision
was taken to go ahead with production. Such a decision could only be taken
on the basis of potential volume production. On this point the operators
were quite certain that there would be no market shortage if the right aircraft were produced; and a potential market for at least 200 such aircraft
was confidently predicted for the U. S. alone.
Another point emphasized by the meeting was the requirement for
adequate heliport facilities, particularly in large metropolitan areas. Specific
guidance to city planners was agreed with respect to obstruction clearance
profiles required in addition to the 200 ft. by 400 ft. take-off and landing
area mentioned above. Responsible city administrations must make provision in their current planning for future heliport sites and adopt suitable
zoning laws to protect approach paths to the heliport.
On the performance side, operators were gratified to hear from certain
manufacturers that economic multi-engined transport helicopters capable
of hovering with one engine inoperative with full payload would be made
available in three to five years and felt that this potential opens up a whole
new horizon of operating techniques.
It was emphasized that neither detailed regulations for operation or
certification should be imposed on future multi-engined helicopters until
sufficient operating experience had been gained on such aircraft.
On the subject of air traffic control it was agreed that the present international regulations governing VFR (Visual Flight Rules) criteria and the
minimum height at which aircraft can be flown need not be revised at this
time to cater to helicopters. However, governments should not impose regulations which would restrict the flexibility of helicopter operations; they
should rather take advantage of applying the dispensation for lower
minima permitted by the current international regulations relevant to VFR
criteria and minimum height rules.
Future helicopter operations should be considered in all advance air
traffic control planning. Such plans should be based on the concept of segre-
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gating helicopter and fixed-wing operations to the maximum extent possible.
This could probably best be achieved by the provision of special helicopter
airways.
Also agreed in principle were requirements for accuracy of helicopter
and navigational aids developed by an IATA helicopter meeting at Brussels
last year. In general terms, these call for the following:
-In the single en-route flight track case, the ability to fly safely a
nominal track which clears obstacles by not less than 1.25 nautical
miles laterally.
-In the multiple en-route flight track case, the ability to fly safely
parallel tracks separated from each other by not less than 4,500 ft.
and which clear obstacles by not less than 2,250 ft. laterally.
-In the terminal area, the ability to fly safely parallel tracks separated
from each other by not less than 1,500 ft., and which clear obstacles
by not less than 750 ft. laterally.
It appeared that one navigational aid of the area coverage type was
basically capable of meeting these somewhat exacting requirements and that
flight trials had tended to confirm this point.
It might be noted that airborne aircraft based on inertial or Doppler
principles, which are currently under development, may have applications
to helicopter use. Such aids are inherently independent of ground cooperation stations, employing, in the case of inertial devices a precise measurement of all accelerations encountered by aircraft, and hence its progress in
space. While in the case of the Doppler type, the well-known frequency
shift phenomenon, which is apparent, e.g. in the train whistle when it
passes that speed, is employed by measurement of the change in radio
frequency on a ground reflected radar signal.
Trials have indicated the practicability of using the same aircraft coverage type aid for instrument approach purposes. This was recognized to be
important when considering the many different heliports which are likely
to exist in a given area, and the cost of equipping them separately with an
approach airway. It was, however, agreed that for maximum regularity of
operation a specialized aid including a glide path would probably be required.
Ground radar, it was reported, had been tried and could be used subject to
suitable action being taken to overcome the problem of permanent echoes
from buildings and other obstructions. A ground-based Doppler system
under current development might have application to this problem.
On the subject of communications, it was noted that there were certain
difficulties associated with UHF and VHF systems because of their "line
of sight" limitations. These could be overcome in some cases by suitable
siting and additional ground stations-but only at some cost both in money
and operational complexity.
Both research establishments and manufacturers should thoroughly investigate the problem of providing a reliable means of communication which
would not be subject to "line of sight" restrictions and which would require
a minimum of frequency changes by the pilot.
Similar objections as apply to the use of anti-collision devices of the
P.P.I. (plan position indicator) radar type in aeroplanes were held to apply
to helicopters but it was noted that work was proceeding on a different type
of device utilizing Doppler principles and that this development looked
promising.

TECHNICAL CONFERENCE
MAY 1956-SAN REMO, ITALY
The ninth International Air Transport Association Technical Conference
was held between May 7th-19th, 1956. It was stated that only joint effort
by the world's airlines, air forces and civil administrations could solve the
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foreseeable problems of traffic in the air during the 1960s, once the large
jet planes were flying.
The IATA Conference also indicated the lines along which these traffic
problems must be attacked and announced particularly good news for airport
operators. The Conference estimated that the new jet and turboprop aircraft
would not require runways any wider than the present international
standard.
Taking part in the sessions were delegates of IATA member airlines,
other international organizations, manufacturers, air forces and research
establishments of countries from Czechoslovakia to Japan and from Finland
to South Africa.
The Conference found that while the basic functions of air traffic control
would probably remain the same when high speed turbine-powered aircraft
came into the traffic pattern in large numbers about five years from now,
actual handling of this increased jet age traffic might depend upon forms
of control or coordination appreciably different from those we know today.
The search for the proper air traffic control system could not be based
on attempts to revise or expand devices now used or known, but must start
with a definition of what it would have to do and proceed to the planning of
new methods and devices.
The Conference gave air traffic control priority discussion, for two
urgent reasons: 1) it would have a determining effect on whether the
$2,000,000,000 worth of jet and turbo-prop aircraft now on order could be
operated at their optimum efficiency, so that their fares might be cut in
order to attract the greatly increased traffic needed to fill them; and 2) the
airlines were warned at San Remo by military spokesmen that the extensive
facilities of air forces, which presently fill many gaps in traffic control, were
always subject to redeployment and could not be depended upon.
The Conference discussions indicated that these might be some of the
essentials required to keep a greatly increased number of aircraft moving
safely at higher speeds through the air and into their terminals at their
most efficient speeds: instantaneous automatic communications between air
and ground; traffic control exercised over whole areas, rather than by routes;
electronic systems to air controllers in keeping track of aircraft movements;
cockpit instruments which will give the pilot a clear visual idea of his place
in the pattern; and self-contained navigation aids independent of ground
stations, similar to those used in guided missiles, as supplementary aids.
The Conference also voted certain recommendations for practical improvements in present air traffic control arrangements with the normal
increase in traffic expected during the next five years. These included regulation by control towers of all traffic, and not scheduled traffic alone, moving
in congested areas, even in good weather; development of altimeters capable
of providing accurate vertical separation measuremnts at higher altitudes;
use of secondary radar systems; and planning with air forces for joint,
rather than exclusive use of airspace.
The Conference also warned that increasing aircraft speeds were making
it impossible to contain air traffic control zones strictly within national
boundaries and that these areas must in future be related to international
route organization and not to political frontiers. It is understood that, in
Europe particularly, aircraft radioing for permission to enter some of these
zones are actually through them before approval is signalled back.
As regards runways for jets, the Conference agreed that runways and
extensions 150 ft. wide would be operationally acceptable for the new aircraft if equipped with stabilized shoulders, with some exceptions in special
cases of frequent high cross winds, high snow banks, etc. (The international
standard runway width is now 200 ft.)
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Fixed servicing installation on airport aprons to eliminate congestion
of tank trucks, portable generators and like equipment by which aircraft
presently get fuel, electrical power, telephone, water and lighting on the
ground was also recommended by the Conference. Fixed fuel service was
considered particularly vital.
In an exchange of views on aircraft inspection for structural fatigue,
it was stated that untrasonics, radiography and even radioactive isotopes
may become part of the routine process of future airline maintenance.
The Conference also concluded that more efficient use could be made of
the limited number of frequencies available for air-ground communications
by suppressing redundant "talk" between pilots and ground stations. It
endorsed proposals for simplified message construction and communications
practices, including abbreviated weather observations from the ground, and
routine in flight weather reports by selected aircraft over a route, rather
than by all of them.
The Conference reported that an examination of airborne weather radar
now in use by some airlines indicated that it offered substantial advantages,
both in giving passengers more comfort and reducing some of the cockpit
workload during storms.
TRAFFIC CONFERENCES
MAY 27th-JUNE 25th, 1956: CANNES, FRANCE
As a result of discussion, and subject to the approval of all governments
concerned, agreement was reached between the airlines operating over the
North Atlantic to reduce Tourist fares about 20 per cent; with a special
Excursion fare commencing in October 1956; to cut First Class fares by
10 per cent; to set up a De Luxe class of service in 1957, and bring in an
entirely new class of low fare service for mass transport over this key world
route early in 1958. Under the agreements, a transatlantic trip on a scheduled air service may cost as little as $232 one way between New York and
London.
If approved by governments, the North Atlantic Agreements will come
into effect in three phases over the 18-month period beginning October 1,
1956, when present approvals expire. Starting October 1956, the airlines
will offer a new low 15-day excursion fare on present tourist class service,
available all the year round at $425 round trip between New York and
London, nearly $100 cheaper than the normal tourist fare. (London/New
York is the basic rating segment for the North Atlantic. Fares between
points will bear similar discount.)
The currently effective basic fares for first and tourist class-$440 and
$290 one way respectively-will remain unchanged until April 1, 1957. Offseason round trip reductions hitherto offered during the winter will be
abolished. During the period referred to as "offseason," family fare reductions will be continued, but will not be applied to the excursion tickets
because of their already low price level.
A special emigrant fare will be offered between the dates of November 1
and March 31 for westbound traffic to the U. S. and Canada from European
countries, excluding the United Kingdom, Spain and Italy, where other
emigrant air transport schemes exist. It will cost 40 per cent less than the
normal one-way tourist fare.
On April 1, 1957, the first class fare structure on the North Atlantic
will be revised to provide two levels of first class service-normal first class
and de luxe. The first class fare will be $400 one way and $720 round trip,
the de luxe class will be $450 and $810, as against the present undifferentiated first class fare of $440 and $792.
The de luxe accommodation will include sleeperette types of seating.
Berths will be available in both First Class services at an extra charge.
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During this period, the Tourist fare will not be changed and the 15-day
Excursion fare and Family Plan discounts will continue.
As a final step in the program, the airlines have commited themselves
to institute on the North Atlantic as of April 1, 1958, a new class of touristtype mass transport service at fares as low as $232 one way and $417.60
round trip, with full 12-months validity. This new low fare will be made
possible by greater seating densities and by the elimination of all nonessential luxuries.
Other terms and conditions of the new low-fare, high density class will
be determined at the next IATA Conference in the fall of 1957, at which
time carriers will also decide what other classes of service they will offer
as from April 1, 1958, and what the relationship between them will be.
Allowance must be made for some adjustment of this fare level at the
next Conference because it is impossible to forecast the effect of world prices
on airline costs 18 months ahead. In any event, it will probably remain
20 per cent less than the next higher fare level.
On the Mid-Atlantic route, the airlines will introduce a similar 15-day
Excursion fare beginning October 1, 1956, at $97 below the normal roundtrip Tourist fares. First Class will be reduced $30 one way, and an additional charge of $50 one way for sleeperette will be introduced.
The Offseason will be abolished and Family Fares retained.
Fares over the South Atlantic route, which do not expire under present
government approvals until March 31, 1957, were left unchanged, subject
to further discussion and mail vote later this year.
These quite revolutionary agreements three years after the institution
of worldwide Tourist services, and at a time when the airlines must also
be preoccupied with preparing for the jet era only a few years ahead, demonstrate the determination of the scheduled airlines to give the public the
largest possible quantity of high quality transport at the lowest possible
price. The new agreements involve projecting airline fares and rates levels
as much as two years into the future, in the face of uncertain cost prospects.
Up to now this industry has been able to run on 12-months' agreements at
the longest.
International passenger fare patterns in other parts of the world were
left largely unchanged by the Cannes Conferences.
The principal alterations proposed by the airlines were these:
The European fares pattern will show slight upward adjustments, with
an extension of special night, off-peak and other promotional fares between
many specific points. Special inducements will be offered to encourage inclusive tours. There will be some upward adjustments in fares from Europe
to the Middle and Far East, from Europe to Africa, and between some
African points, due to increased costs.
Many regional fares within the Middle East will be reduced by about
10 per cent. On the North- and Mid-Pacific routes, between Asia and North
America, First Class fare reductions of $10 to Tokyo and $25 to other
Asiatic points have been agreed upon. The Tourist fare will not be changed,
but the airlines concerned will meet next spring to consider a possible low
fare Excursion similar to that proposed for the North Atlantic. It was
also agreed that fares between Europe and Tokyo via the North Pole will
be the same as those between the same points via India. Generally, Polar
fares between the West Coast of North America and Europe will equal
fares for similar journeys via the East Coast gateways and the North Atlantic. The latter Polar services will adopt the same separation of De Luxe
and normal First Class service as agreed for the North Atlantic.
General adjustments have been made to cargo rate levels to render it
possible to carry further the development of new types of cargo traffic on
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many routes by additional low rates for specific commodities. Except where
otherwise noted, the new fares and rates will generally come into effect on
October 1 or November of this year, or on April 1, 1957, and will remain in
effect until March 31, 1958.

I. INTERNATIONAL CHAMBER OF COMMERCE (ICC)
GENERAL TRANSPORT COMMISSION
The General Transport Commission of the ICC met in Paris on May
18th, 1956, under the Chairmanship of Mr. R. Lemaignen. The decisions
taken were as follows:
Contractual Freedom of the Parties with Regard to Transport Insurance. The Commission dealt with this problem in an effort to find a compromise between the protection of the national companies and the trader's
freedom to contract his insurance in whichever country and through whichever insurer he felt would be most advantageous.
In this connection, the Commission decided to propose to the Council
the immediate publication of Doc. 301/136, to serve as a basis for the
representation made by National Committees and insurers to governments,
and particularly to their delegates to GATT, in the hope that the Contracting
Parties adopt in October the recommendation contained in ICC DoM. 301/136.
Taxation of Transport. No resolution was adopted on this subject but
the Commission recognized that this complex problem required to be studied
because in their view the level and variety of the taxation imposed on transportation was harmful to international trade.
The Commission decided to treat air-sea transport separately from inland
transportation. It was recalled that governments had originally given
favorable treatment in this respect to air transport enterprises in view of
the contribution which air transport made to the economic development of
the various countries. However, it was pointed out that governments tended
to depart from this attitude. E.g. in France, which used to levy a very
reasonable rate of turnover tax on French or foreign carriers, had in the
last two years created a tax on import freight. The same applied in other
countries and it was not only the rate that was to be regretted but also the
complexity of these taxes and the way they were levied. As, in practice, an
aircraft never covered the same number of kilometers, the result was that,
to lay down the basis of the tax, the carrier itself was required to calculate
the amount of its own taxes. Furthermore, with air tariffs established on
an international basis, the carrier could not adjust the price of the ticket
or of the freight to allow for an increase in taxes.
Furthermore, problems of double taxation arose when the transport
document was taxed, first, in the country where it was issued and, second,
in the country where it was actually used.
For the continuance of work in this field, it was necessary to distinguish
between taxes constituting payment for a service performed, such as airport
taxes, and the duties which conferred a contractual character on the air
transport document, and consider only those taxes that went towards the
general budget of a country or a district.
After discussion, the General Transport Commission also made decisions
on the Advantages and Drawbacks of the Various Methods and Measures
of Coordination and the result of User-Carrier Consultations. The Commission postponed until the next session discussion on the question of the
Transport of Perishable Foodstuffs and suspended the follow-up on the
question of Tariff Differentiations so long as the results of the work
reported to be in progress at the ECE and the UIC were not known.
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IV. OBSERVATION AND COMMENTS ON CASES
INVOLVING FOREIGN ELEMENT
1. Chutter vs. K.L.M. Royal Dutch Airlines & Allied Aviation Service Corp.
(United States District Court, Southern District of New York, June

27, 1955)
2. Scarf vs. Allied Aviation Service Corp. & T.W.A. (United States District
Court, Southern District of New York, Oct. 27, 1955)
The facts of the first case are as follows: The Plaintiff had purchased
a ticket from K.L.M. for an international flight on November 17th, 1950,
which was to commence in New York and terminate in Athens, the agreed
stopping places being Amsterdam, Madrid and Rome. When the Plaintiff
was shown to her seat, and her hand baggage placed on the rack for her,
the "fasten seat belt" sign was already lighted. The Plaintiff, however, did
not sit down and fasten her belt but went back down the center passage
to the doorway for the purpose of waving a final farewell to her daughter.
In order to do so, she stepped out of the machine, expecting to step on to
the ramp or loading steps. The ramp, however, was in the process of being
removed by the Service Corporation. The consequence was that the Plaintiff
fell to the ground with resultant injury. She did not travel on the plane;
she was in fact removed to the dispensary and subsequently to hospital.
(Plaintiff maintained that she had stepped on to the ramp but the evidence
led the Court to determine that, in fact, she had stepped out of the machine
into space, the ramp already having been withdrawn from the doorway of
the plane.) The flight for which K.L.M. had contracted was due to end on
November 17th, 1950. The Plaintiff raised the action more than two years
after that date.
The Court in this case held that the flight in question was international
and consequently governed by the terms and provisions of the Warsaw
Convention, that K.L.M. had duly complied with all the requirements of the
said Convention. Additionally, the court said that, whether the Service
Corporation was agent of K.L.M. or an independent contractor was immaterial (inasmuch as it was the agency whereby the carrier was fulfilling a
part of its obligation under the contract of transportation), and that the
conditions and limitations of the Warsaw Convention inured to the said
Service Corporation, as well as to the carrier (K.L.M.). Accordingly, the
suit, which was brought against both carrier and Service Corporation, was
barred owing to the fact that it was raised more than two years from the
termination of the said flight, the Warsaw Convention prescribing a two
years' time limit for so doing.
Additionally, as the injuries of Plaintiff were caused by or contributed
to by her own negligence, such contributory negligence barred recovery
against Defendants as a matter of law under Article 21 of the Warsaw
Convention.
In the Scarf vs. Allied Aviation Service Corp. and T.W.A. case, the facts
are as follows: At Gander, Newfoundland, as the Plaintiff was mounting
the ramp to enter the plane in which he was due to travel, the propeller
blast from another T.W.A. plane parked close by caused the ramp to move,
thereby injuring passenger.
The Plaintiff sued the Service Corporation, asserting venue in the Southern District of New York. The Plaintiff also sued the carrier but only for
negligence in permitting one of its planes to move in dangerous proximity
to the plane which Plaintiff was boarding.
On motion, and under the terms of Articles 28 and 29 of the Warsaw
Convention, the carrier (T.W.A.) procured an order dismissing the corn-
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plaint against it for want of proper jurisdiction. The motion to dismiss
against the Service Corporation was denied, the Court stating that failure
to assert other grounds for the motion indicated that the venue was proper,
unless the treaty controlled.
The Court held that, unless the Warsaw Convention-which limits the
places in which suit may be brought--controlled, the Court had jurisdiction.
The complaint against the Service Corporation was good in law, whether
for misfeasance or malfeasance, and additionally, that the tort of the
Service Corporation was not the tort of the air carrier. From which it can
be concluded that the benefits of the Warsaw Convention do not inure to
the Service Corporation.
Dealing with the case of Chutter vs. K.L.M., the Court said that it
understood that the Chutter case had been decided as presenting an issue
of fact, that no question of venue was raised or decided and that the
negligence attributed to the carrier was that of the principal for negligence
of the Service Corporation as its agent. Accordingly the Court refused to
follow the Chutter case.
There is a fine distinction between the two cases. In the Chutter case,
Plaintiff alleged against the airline negligence for his agent, the Service
Corporation. In the Scarf case, negligence was alleged against the carrier
only in so far as it permitted one of its planes to move in dangerous proximity to the plane which Plaintiff was boarding but, in this case, apparently
it was not alleged that the carrier is liable for the negligence of the Service
Corporation. This led the Court to consider the case against the Service
Corporation on its own merits provided that it had venue to deal with the
case. By instituting against the Service Corporation an action based on a
valid cause, other than the cause of action against the carrier, the Court
has been given the opportunity to separate the two complaints (one against
the carrier and the other against the Service Corporation) from each other,
and as a result, the motion to dismiss was denied to the Service Corporation
but the complaint against the carrier was dismissed.
The Court decided the case on the technical issue of venue. It took the
position that the venue was proper in respect to the Service Corporation,
unless the Warsaw Convention controlled. The Court then said that the
failure to affix the landing ramp to the aircraft (whether from malfeasance
or non-feasance) gives rise to a claim good in law and consequently denied
the motion to dismiss to the Service Corporation.
It would be speculation to say what would have been the Court's position
if the complaint had alleged negligence of T.W.A. in the operation of the
landing ramp. In any event, the Scarf vs. Allied Service Corporation case
should not be read further than it goes. In view of the fact that it had
arisen on a motion to dismiss alleging specific ground, it would be premature
to compare the statement in the Chutter case that conditions and limitations
of the Warsaw Convention inure to the benefit of the Defendant, the Service
Corporation, as the agency whereby the defendant airline was fulfilling a
part of its obligations under the contract of transportation, with the principle implied in the Scarf case that the treaty (Warsaw) does not control
the relationship between the passenger and the Service Corporation.
When the Court will deal with the merits of the Scarf case, it will probably consider Article 24 of the Warsaw Convention. It will be interesting
to see whether the court will follow the Chutter case in the sense that, in
the cases covered by Articles 18 and 19 of the Convention any action for
damages, however founded, can only be brought subject to conditions and
limitations set out under the Convention, or will it take the position that
the treaty does not apply to the case against the Service Corporation.
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Whatever the decision may be, it will help to eliminate the doubts which
were created by the apparent though not real inconsistency of the two cases
dealt with by the same court.

J. G.

GAZDIK

Preston and Another v. Hunting Air Transport Ltd. (High Court of Justice,
Q.B. Div., January 30th, 1956)
(Lloyd's List Law Reports, 1956, Vol. 1, pp. 45-50.)
Action was instituted by two infant children, Deirdre Evelyn and Nigel
Philip Preston, of Njoro, Kenya Colony, against Hunting Air Transport,
Ltd., of Pall Mall (through their next friend) before the High Court of
Justice Queen's Bench Division, London, England, in respect of the death
of their mother, Mrs. Sophie Marguerite Preston, in an air crash which
took place in Sicily on February 16, 1952, when she was returning to Kenya
as a passenger in an aeroplane owned and operated by the defendants. The
plane was due to fly from London Airport to Nice, Malta and other places
until it finally was to land at Kenya. Having stopped at Nice it took off
again with the intention of flying to Malta, but it flew off course and struck
a mountain in Sicily with the result that the whole of the occupants of the
aircraft were killed. As a consequence the two children were left as
orphans and had suffered a considerable loss in the care and financial
assistance that their mother would have given them.
The plaintiffs claimed that they were entitled to the full measure of
damage for the loss suffered by the death of their mother, as the defendants
were not entitled to rely on Article 22 of the Warsaw Convention, which
limited the damages, because the travel voucher issued to the deceased did
not contain particulars of the agreed stopping places, and was not therefore
a "passenger ticket" within the meaning of Article 3 of the Convention.
The defendants admitted that the plaintiffs were entitled to compensation, but relied on Article 22 of the Convention as limiting their liability,
and contended that on a proper construction of Article 3(2) the ticket was
a "passenger ticket."
Article 3 provides: "(1) For the carriage of passengers the carrier must
deliver a passenger ticket which shall contain the following particulars: ...
(c)

the agreed stopping places. .

. .

(2)

The . . . irregularity . . . of the

passenger ticket does not affect the existence or the validity of the contract
of carriage, which shall none the less be subject to the rules of this Convention. Nevertheless, if the carrier accepts a passenger without a passenger
ticket having been delivered he shall not be entitled to avail himself of this
Convention which exclude or limit his liability."
Mr. Justice Ormerod, giving judgment, said that on the face of it, Article
22 limited the amount which he could award to £2,739 13s. 4d. Plaintiffs
argued that Article 22 did not apply by reason of Article 3. Admittedly
the defendants for some reason or other had failed to insert the names of
the agreed stopping places on the ticket, and accordingly, it was contended
by the Plaintiffs' attorney that it was not a ticket within the meaning of
the article. There was no English authority on the point, but the Court
referred to Grey v. American Airlines Inc. (1950 Fed. Sup. No. 95, 756),
which was decided in the New York District Court, and in which exactly
the same point was taken on the Convention. The Court decided in that
case that there was a limitation of liability in spite of the fact that a ticket
had not contained the names of the agreed stopping places. On the strength
of that case, it was the conclusion of the Court that the fact that this
passenger ticket was deficient in that particular (agreed stopping places)
did not mean that no ticket had been delivered, and it did not mean that
the plaintiffs could take advantage of Article 3(2) and pursue their action
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without any limitation on the amount which was set out in Article 22. In
all the circumstances, a sum of £2,420 (less than the Warsaw limit) was
awarded.
It is interesting to note that the Court specifically referred to the deficiency in respect to agreed stopping places when it declared that the
deficiency did not mean that no ticket had been delivered. In view of that,
other possible deficiencies, such as an omission of the name of the carrier,
the place of departure and destination or, for that matter, the omission of
the statement that the carriage is subject to the rules of the Convention,
may not be viewed in the same manner by the Courts although the distinction in the language of Warsaw Articles 3(2), 4(3) and 9 clearly indicates
that the draftsmen of the Convention intended to differentiate between the
passenger ticket and the baggage check and air waybill in respect to sanctioning of required particulars.
Perhaps it is worthwhile to mention that the fact that a U. K. Court
took into consideration a judgment rendered in an American Court, although
not without precedence, is a rare occasion and indicates that Courts, in
interpreting the rules of the Warsaw Convention, will rely to some extent
on foreign decisions dealing with the Convention.
J. G. GAZDIK

Missirian vs. Air France. (Tribunal Civil de la Seine: January 11th, 1956)
(Revue Generale de l'Air: XIxe Annee (Nouvelle Series-No. 1, 1956)
The wife of the Plaintiff was killed in an air accident (the plane in
question belonging to Air France) on March 2nd, 1952, between Nice and
Paris. The carriage in question was presumably "international" in the
sense of the Warsaw Convention. On June 1st, 1954, the Plaintiff instituted
a civil action against the carrier in order to obtain compensation for damages for the loss of his wife. This was estimated by Plaintiff at 25.000.000
frs., the carrier, according to the Plaintiff, being guilty of "faute lourde."
During the public prosecution, three months after the accident, Plaintiff
established himself as "partie civile," which means a civil party in a criminal case and which, as will be seen, has apparently important consequences.
By Article 25 of the said Convention, if the Plaintiff proves that death
was due to the "dol" (or its equivalent) of the carrier, the present limit
of 125,000 frs. (gold) is removed and the carrier may be required to pay
such larger sum as the Court dealing with the case considers appropriate.
By Article 29 of the Warsaw Convention, suits must be raised within
two years from the date of termination of the flight, and by the terms of
Articles 28 and 29, such an action must be raised: a) before a Court of the
carrier's domicile; b) before a Court of the place in which carrier has its
head office, or of the place where the carrier had an office at, or through,
which the contract was entered into; and c) the Court of the place of
destination of the aircraft.
The outstanding points before the Court in this case were: 1) Had the
Plaintiff, by establishing himself as a party in the case during the public
prosecution, instigated by the chief investigating officer for fatal accidents
and accidental injuries, three months after the accident and held before the
Tribunal de Nice, the right to proceed before the Tribunal Civil de la Seine
with a civil action on June 1st, 1954, after the expiration of the two years'
period from the date of the accident, i.e., bearing in mind the terms of the
Warsaw Convention? 2) Had the carrier, by neglecting to correct certain
defects, of which it was aware, in the organism of the plane, which crashed,
been guilty of "dol," or of "faute lourde" comparable with "dol"?
The air carrier maintained that with regard to 1), the suit was barred
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because it was brought as a civil action after the two years' time limit, and
2) that the carrier had not, in fact, been guilty of "dol" or its equivalent.
The Court came to the conclusion that the Plaintiff was entitled to proceed in the civil case seeking damages for the loss of his wife on the ground
that he had constituted himself "partie civile" in the Public action. In the
opinion of the Court, the basis of liability is the same fault which was the
subject to the Public inquiry. Although this fault might not necessarily
be of a criminal nature, the act which prompted the Public prosecution may,
in certain cases, constitute fault under Article 25 of the Warsaw Convention.
Article 3 of the French Criminal Code permits a party, suffering damages,
to institute an action in damages as an accessory to the Public action. In
the opinion of the Court, the Warsaw Convention which applied to the
present case, did not exclude the application of this principle of Article 3 of
the Criminal Code in the event the damage was caused by a fault, punishable
under the Criminal Code and, at the same time, one which takes on the
character of "faute lourde" in the sense of Article 25 of the Convention and
of which proof must be made by the party suffering damages.
The Court came to the conclusion that the Plaintiff had the choice of
proving the "dol" or "faute lourde" of the carrier either as a subsidiary
during the public prosecution or as an independent civil action and that, in
as much as the Plaintiff had made himself party in the criminal case three
months after the accident, his civil action commenced on June 1st, 1954, was
timely under the terms of the Warsaw Convention.
With regard to the question of "dol" or "faute lourde" on the part of the
carrier, the aircraft in question, "Languedoc SO 161 FBCUM" was properly
certificated and had been submitted for regular Bureau Veritas inspections.
It was revealed, however, from the inquiry that technical abnormalities had
been reported in October 1951 by several successive captains who had
pointed out that the aileron controls were stiff. Between November 29th
and December 9th, the aircraft had been in the workshops, and in the
course of the aileron control inspection a broken pin had been found lodged
in the grease of the co-pilot's control column mechanism.
On March 3rd the aircraft was scheduled to make the flight from Nice
to Paris. During the take-off after the undercarriage had been retracted,
witnesses noticed the aircraft to bank slightly towards the left. After a
further 400 meters the aircraft, which should have, at that point, been
turning towards the right, was seen to turn towards the left. Thereafter
the left wing down attitude of the aircraft was seen to increase until the
aircraft, in a tight turn, rolled over on its back and began to lose height
rapidly. Contact with the ground was made by the aircraft in a nose-down
inverted position on a course 1800 to the direction of take-off-first contact
being made by the left wing striking a tree.
Upon examination of the debris, it was concluded that the cause of the
accident could not be attributed to engine failure. Attention was, however,
drawn to an irregularity in that the 7 carburetor hold down screws on No. 1
engine had not been properly tightened-six were found to be completely
loose.
Of greater significance, however, was the fact that the investigation
revealed several broken links in the aileron control chain inside the co-pilot's
control column. Of these, several were found to have been broken upon
impact, but others were deduced to have failed prior to the accident. The
probable cause of the accident was concluded to have been jamming of the
controls due to the non-crimping of the cheeks of one of the links prior to
the accident-one of the cheeks having been found after the accident lodged
in the grease at the top of the co-pilot's control column.
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The air carrier pointed out that it was possible for the control mechanism to function with a chain failure of the type concerned and that,
moreover, non-observance of the failed part during routine inspection was
understandable on the grounds that the construction of the particular type
of aircraft was such as to make a thorough inspection extremely difficult.
The Court, however, maintained that in as much as the attention of the
air carrier had previously been drawn to similar failures in the same type
of aircraft, and especially in view of the previously reported difficulties with
the controls of aircraft FBCUM, the air carrier was guilty of "faute lourde."
In consequence, the Court condemned the air carrier to pay the sum of
6.000.000 frs. damages to the Plaintiff and to pay the expenses of his
solicitor.
It is of interest to note that apparently the two questions, namely the
question of limitation of action and the question of "faute lourde" were
interrelated. The position taken by the Court would seem to indicate that
had there been no allegation as to "faute lourde" (had the Plaintiff merely
proceeded for recovery up to the Warsaw limit), it is conceivable that the
action would have failed on the ground that ordinary negligence may not
have been sufficient for the Court to consider such act similar to a criminal
act in the sense of the French Criminal Code, and accordingly the fact that
the Plaintiff established himself as a "partie civile" in the Public Hearing
probably would have been immaterial.

S. F.

MACBRAYNE

Della Roma vs. Air France et al. (Tribunal de commerce de Marseille,
November 3, 1955)
(Revue francaise de droit aerien, 1956, p. 93.)
Facts: On February 3, 1951, a DC-4 aircraft of Air France, en route
from Brazzaville (French Equitorial Africa) to Paris, crashed into the
Cameroon Mountain in the British Cameroons. Amongst the passengers
killed was one Mr. Della Roma. He had bought his ticket from Air France
at Marseille, for transportation Marseille-Algiers and Brazzaville-Marseille,
the return originally to be performed by another carrier and, according
to the time-table generally referred to in the ticket, with stopping place at
Kano in British territory. After the accident, his widow requested Air
France-for herself and for a minor son-to pay the amount of French Frs.
2.220.000, due under an "automatic" passenger insurance policy of Air
France. She accepted the policy conditions and waived all further claims
against Air France, its insurers and its employees, whereupon Air France
paid a first instalment of Frs. 500.000. Further payments were however
deferred, because in the meantime the "Caisse regionale de securite sociale
pour le Sud-Est," an organization which was obliged to pay social security
disbursements to Mrs. Della Roma, objected by asserting recourse claims
against Air France. In March and June, 1954, Mrs. Della Roma commenced
legal proceedings against Air France, its insurers and "Caisse regionale,"
pleading nullity of the waiver and claiming full damages in the amount
of Frs. 2.000.000. "Caisse regionale" joined the proceedings by claiming
from Air France repayment of all its disbursements or about Frs. 3.000.000
respectively.
The Court: The case of Mrs. Della Roma against Air France has to be
decided under the Warsaw Convention, because the stay at Brazzaville was
provided for in the original contract and did not impair the unity of the
transportation (Art. 1, para. 3). The fact that, contrary to the time-table
in force when the ticket was bought, the time-table for the crashed plane
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did not provide for a stopping place at Kano, did not impair the internationality of the transportation (Art. 1, para. 2). Liability actions not
provided for in the Convention being excluded, all claims of Mrs. Della
Roma (and of "Caisse regionale") in excess of the insurance sum of Frs.
2.220.000 are forfeited under the statute of limitation in Art. 28, para. 1
of the Convention. With regard to the case of "Caisse regionale," the
automatic passenger insurance policy has to be treated just as an insurance
contracted for by the passenger himself, and under the applicable rule of
internal French law "Caisse regionale" is not entitled to any claim to the
insurance sum.
Remarks: If, contrary to the situation as foreseen when the contract
was concluded, there really was no stopping place outside of French territory provided for in the time-table for the crashed airplane, the correctness
of the decision with regard to the international character of the transportation seems open to some doubts. It might be submitted that the parties
originally having contracted an international transportation within the
meaning of Art. 1 of the Convention, later on changed the substance of
their contract by eliminating the decisive international element thus made
the transportation a purely internal one.
DR. WERNER GULDIMANN

